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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-5, 7, and 10 arerejected under 35 U.S.C. 102(b) as being anticipated by 
Lynn (2,892,719). 

In regard to claim 1 , Lynn discloses a method of producing a wafer article that 
would be capable of use with a fat-containing confectionary product comprising the 
steps of providing from a dough based composition, at least two parts (#10 and 1 1 ) of 
the wafer article, connecting the parts so that they overlap along the matching edges 
thereof and wherein the edges have allowances to produce the wafer article in the form 
of a reservoir (#35), which would be capable of accepting a fat containing confectionary 
product. Claim 1 recites a baking step. Since Lynn discloses the material is dough 
based and is supporting and maintains its shape, Lynn inherently would have had to 

* 

bake the dough composition to make it acceptable for eating and to secure its shape. 
This is all claim 1 positively recites. Although not specifically claimed, it is noted that 
Lynn teaches it was conventional in the art to provide an edible container for containing 
food wherein the edible container, due to its design, is a variable volume container, 
capable of holding different amounts or size of food. This is exactly applicants' problem 
and solution as well. In regard to claim 2, Lynn discloses that the parts are connected in 
such a way that the form and/br size of the wafer article can be changed by moving the 
parts relative to each other. In regard to claim 3, Lynn discloses that the parts are 
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connected in such a way that its form can be changed by moving the parts (i.e., it gets 
wider or narrower). In regard to claim 4, Lynn discloses that the initial position of the 
parts can be changed by external force (i.e.. sliding the parts inwardly or outwardly). In 
regard to claim 5, the language is less than clear. The claim is being construed that 
each of the parts of the article separately has a different form than the form obtained by 
connecting the parts; which, of course, is the case with the article of Lynn. Claims 7 and 
1 0 are rejected for the reasons given above. 

The following is a quotation of 35 U.S.C. 1.03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 6,8,11, and 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lynn in view of Gornet et al (D369,451) and Corn et al(D225,919), 
further in view of Boon (2,698,802), Cressey (1,382,601), Neuhausen (309,644). Hoy 
(6,063,412), Schallip (0435,327), and Moreau (4,943,063). 

In regard to claim 6, claim 6 recites that the parts of the article are connected so 
that it has the form of various recognizable forms. The particular form one imparts to 
any article is seen to have been an obyious matter of choice and/or design. In any case, 
Gornet, Corn et al, Boon, Cressey, Neuhausen, Hoy, Schallip, Moreau can all be relied 
on to teach it was notoriously conventional in the art to provide edible articles, either as 
a single piece or multiple parts, either as an edible container or just a decoration, 
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wherein the single part alone, or the multiple parts put together, provide a recognizable 
shape. Claims 8,1 1 , and 13 are rejected for the reasons applied against claim 6. 

Claims 9,12, and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Lynn in view of Cillario (EP8631 9) and Muello (D295,570). 

It is first noted that it is not clear what are the alternative combinations and 
permutations in claims 9,12 and 14. The claims are being construed to read that the 
article contains a powder glaze or non powder glaze and the glazes are associated with 
either nuts or wafer crumb (the meaning of the latter also not being clear). As evidenced 
by applicants' admission of the prior art in the form of Cilario, it was well established to 
provide a baked, edible wafer container with both a coating (i.e., a glaze) and nut 
pieces. Thus, applicants are not the first to provide such a covering on an edible 
container. Note, too, the particular conventional . ingredients one chooses to add to a 
food product is seen to have been an obvious matter of choice and/or personal taste. To 
modify Lynn and provide the recited ingredients would have been an obvious function of 
the food product one chooses to associate with the edible container. Cilario discloses 
the recited ingredients would be used with a fat containing confectionary. Muello is 
further evidence of edible pieces in an edible container. 

The remainder of the i^eferences cited on the PT0892 form are cited as pertinent 

art. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
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272-1410. The examiner can normally be reached on Monday-Friday 7:00 A.M.-2:30 
P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 



Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




STEV6WEINST6IM j 
PRIMARY EXAMINER 




